
MEMORANDUM

OFFICE OF THE COUNTY ATTORNEY


LOUDOUN COUNTY, VIRGINIA
DATE:


July 23, 2004


TO:


Lou Mosurak, Department of Planning

FROM:

Lawrence  E. Kelly,  Assistant  County Attorney

SUBJECT:

ZMAP 2004-0001: Woodgrove Village

FILE #:

11-04-378

As per your request, I have reviewed the draft proffers, dated July 6, 2004, for the above referenced Zoning Map Amendment application.  Pursuant to this review, I offer the following comments:

1. In regard to the preamble, and proffer I.A., there are references to a Concept Development Plan dated July 6, 2004.  However, the CDP that was forwarded to me with this referral is dated July 7, 2004.  I suggest that this inconsistency be eliminated.

2. In further regard to the preamble, in the twelfth line thereof, I suggest that the phrase “hereto which are incorporated” be changed to “hereto, which are both incorporated”.

3. In further regard to proffer I.A., I note that the Concept Plan shows two archaeological sites, but that there is nothing in the proffers to address what will be done in conjunction with these two sites.  I suggest that this be addressed.

4. In further regard to proffer I.A., I note that the applicant has referenced “a series of community civic/open space and active recreation areas”.  I also see that some of the active recreation facilities are shown in the minor floodplain, that there are areas marked as “SWM/BMP Area”, that it is not clear if such areas are included in this referenced “series”, and that there is a “civic/public safety” area but no “civic/open space” area.  I suggest that these inconsistencies be clarified and eliminated as need be.  

5. In further regard to proffer I.A., in the first line of the third paragraph thereof, I note that there is a reference to the “Villages at Round Hill”.  However, there is no indication on the Concept Plan as to where the Villages at Round Hill are located in relation to this project.  I suggest that the Villages at Round Hill be better identified, or that the lots which will be subject to the condition spelled out in the third paragraph be otherwise identified.

6. In further regard to proffer I.A., and the third paragraph thereof, I suggest that it be clearly stated that the decks for the proposed homes shall not encroach into the 50 foot buffer.

7. In further regard to proffer I.A., in the fourth paragraph thereof, in the first line thereof, I suggest that the applicant add a parenthetical stating “(lots 1, 2, 3 & 4)” following the reference to “Route 719".

8. In further regard to proffer I.A., and the fourth paragraph thereof, I suggest that it clarified that the three sides which will be faced with brick shall include the front and sides.

9. In further regard to proffer I.A., in the fifth paragraph thereof, in the second line thereof, the applicant references “reverse frontage lots”.  Given the layout shown on the Concept Plan, it is not clear how reverse frontage lots are being incorporated.  It appears that only shared driveways are being used.  I suggest that this be clarified.

10. In further regard to proffer I.A., in the fifth paragraph thereof, in the third line thereof, the applicant references “courtyard-style patio homes”.  I suggest that it be specified that these shall be laid out as shown on the Concept Plan.

11. In regard to proffer I.C., in the last sentence thereof, the applicant indicates that “model homes” shall be exempt from the garage conversion restriction.  I suggest that this be clarified to indicate that homes used as display models may use the garage for purposes other than parking until such time as they are sold and conveyed to a purchaser and no longer serve as a display model.

12. In regard to proffer II., concerning the extension of public sewer and water, I suggest that it also be stated that the extensions shall be at no cost to the Town of Round Hill, as well as the County and LCSA.  I urge staff to ascertain the status of any agreements between the applicant and the Town of Round Hill for such sewer and water line extensions.

13. In regard to proffer III.A., concerning the use of “minor floodplain”, I find the designations on the Concept Plan to be confusing.  It is not clear what portion of the CDP is designated as “creekside preserve” and which is designated as “minor floodplain”.  I suggest that this be clarified.

14. In further regard to proffer III.A., and the statement that only certain uses will be allowed to locate in the “minor floodplain”, I note that there are playing fields shown within part of the area that is either “minor floodplain” or is “creekside preserve”, and that such use is not specified as being permitted.  If these fields are in “minor floodplain” then such location is inconsistent with the language in the proffer.  I suggest that this be clarified.

15. In regard to proffer III.C., in the first line thereof, the applicant states that “all lots shall be located outside of the areas designated as Creekside Preserve encompassing minor floodplain”.  Again, it is not clear from the Concept Plan exactly what area is being referenced.  However, it appears that a portion of the minor floodplain is located on lot 1, which would be inconsistent with this proffer.  I suggest that this be clarified.

16. In further regard to proffer III.C., the applicant states that “SWM/BMP facilities” may be located within the Creekside Preserve area.  However, the Concept Plan does not show any such facilities within the Creekside Preserve area.  Such facilities are shown as being located within the Village Green area and across the street from the Village Green.  Therefore, I suggest that this reference be deleted.

17. In regard to proffer III.D., wherein the applicant indicates the intention to locate a wet stormwater retention pond “above the Village Green”, I find this statement to be confusing.  It is not clear what is meant by the use of the phrase “above the Village Green”.  Additionally, the Concept Plan shows two SWM/BMP areas.  I suggest that the applicant’s intent be clarified.

18. In regard to proffer IV.A., in the second line of the second paragraph thereof, I suggest that the phrase “concurrent with such dedication” be inserted prior to the phrase “the Owners shall also convey”.

19. In further regard to proffer IV.A., I urge staff to consider whether there is a need for any right of way or improvements for Route 719.  If so, then I suggest that this be addressed.  In addition, if such right of way or improvements are needed, then I suggest that consideration be given to specifying the timing for such dedication and/or construction.  As written, there are provisions included only for turn lane improvements to Route 719, with no provisions included for the dedication of right of way for such turn lanes.

20. In further regard to proffer IV.A., I note that the Concept Plan shows that traffic calming improvements are to be provided at the southern entrance to the Property.   I suggest that this note on the Concept Plan be more fully explained by specifying the steps the applicant intends to undertake to provide such traffic calming improvements.

21. In regard to proffer IV.B.1.a., in the second line thereof, I suggest that the phrase “the road network is to include” be changed to “the on-site road network shall include”.

22. In further regard to proffer IV.B.1.a., in the second line thereof, I note that the applicant mentions the extension of “Greenwood Boulevard”.  There is no such road labeled on the Concept Plan.  The only thing that approximates such designation is found on the vicinity map, which shows a “Greenwood Drive”.  I suggest that these inconsistencies be eliminated, and that the proposed road be labeled on the Concept Plan.

23. In further regard to proffer IV.B.1.a., in the third and fourth lines thereof, I suggest that a period be placed after the word “Drive” and that the phrase “providing a critical link in the Round Hill area traffic flow pattern” be deleted.

24. In further regard to proffer IV.B.1.a., I note that the applicant has included a provision indicating that sidewalks shall be provided along all roads.  However, it is not clear if this includes Route 719.  I suggest that this be clarified.

25. In regard to proffer IV.B.1.c., in the second line thereof, I suggest that the phrase “agrees to” be changed to “shall”.

26. In further regard to proffer IV.B.1.c., concerning the provision of cash in lieu of construction, I question if this is only intended to be applicable to the turn lanes proposed in the first sentence of this proffer, or whether the intent is to have this provision apply to all of the transportation improvements.  I suggest that this be clarified.  Additionally, if the intent is to have it apply generally, then I suggest that the provision be contained in a separate proffer.

27. In regard to proffer IV.B. generally, while I note that the applicant has included a cash in lieu of construction provision, I do not see a provision for the early dedication of right of way if need be.  I suggest that such a provision be included.

28. In regard to proffer IV.B.1.d., I note that the applicant has indicated the intent to provide a four foot wide public trail to connect to Magic Mountain Drive, “provided that the Homeowners Association of the Villages at Round Hill grants an easement”.  However, as depicted on the Concept Plan, it appears that the trail will also need to cross private property, and the Homeowners Association for the Villages at Round Hill have no authority to grant easements over private property.  I suggest that consideration be given to moving the trail to a location that will not require an easement from private property owners.   Additionally, I suggest that the name of the Homeowners Association for the Villages at Round Hill be verified to ensure its accuracy. One suggestion for trail relocation is to run the trail from the “SWM/BMP Area” through this applicant’s open space buffer to Evening Star Drive, instead of Magic Mountain Drive.

29. In regard to proffer V.B.2., in the second sentence thereof, the applicant has indicated the intention to preserve wetlands and minor floodplain within the Creekside Preserve area of the Property.  This is a stronger statement than was contained in proffer III.A. which allows for encroachments into the minor floodplain.  I suggest that the inconsistency be eliminated.  I also question whether the construction of recreational facilities in the minor floodplain constitutes the preservation of the floodplain.

30. In further regard to proffer V.B.2., in the seventh line thereof, the applicant has indicated that “if requested” the Village Green area will be conveyed to the Town of Round Hill.  I suggest that it be clarified as to what entity is to make such request. 

31. In further regard to proffer V.B.2., in the eighth and ninth lines thereof, the applicant has indicated the intent to construct three fields and convey them to the Town of Round Hill.  I question whether the Town has been consulted about this to determine their interest in taking over the fields.  Additionally, I note that the alternative is to hand the fields over to a “non-profit organization” if the Town does not want the fields.  I urge staff to consult with the County’s Department of Parks and Recreation to ascertain if the dedication of such fields to the County should be considered.

32. In further regard to proffer V.B.2., in the last line thereof, the applicant has again referenced “Greenwood Boulevard”, and I again suggest that the correct name be used and that it be labeled on the Concept Plan.

33. In regard to proffer V.B.3., concerning the dedication of trails to a community Homeowners Association, I have several suggestions for clarification.  First, as there is no proffer indicating that the applicant intends to create a Homeowners Association, I suggest that such a commitment be placed into the proffers.  Such association should be created prior to the approval of the first record plat for any portion of the property. Secondly, as there is no commitment in the proffers to offer the trails and open space areas to the Town of Round Hill, I suggest that this be clearly articulated before mentioning what the intent is if the Town does not accept such dedications.  Third, since this land is currently located within the County and there has been no indication that the Town intends to annex this area, I suggest that some provision be made to address whether the County desires the use of these facilities for parks and recreation purposes.

34. In further regard to proffer V.B.3., which contemplates the annexation of this project into the Town of Round Hill, I suggest that a provision be placed in the proffers that clearly articulates that the proffers will run to the benefit of the Town and be enforceable by the Town in the event of such annexation.

35. In regard to proffer V.B.4., in the first line thereof, I suggest that the word “areas” be inserted following the phrase “Village Green”.  I also suggest that it be clarified whether the portion of the property that is across the road from the Village Green, and labeled as “SWM/BMP Area” is considered to be part of the Village Green.

36. In further regard to proffer V.B.4., in the third line thereof, I suggest that the word “may” be changed to “shall”.  I also suggest that it be clarified whether the intent is for such fields to be outside of the floodplain.

37. In further regard to proffer V.B.4., in the fourth line thereof, I suggest that the word “may” be changed to “shall”.

38. In regard to proffer V.C., in the first line thereof, the applicant references “all significant trees”.  I suggest that the meaning of this phrase be clarified, or that such trees be identified on the Concept Plan.  As written there is no real way to know which trees are to be preserved.

39. In regard to proffer VI.A., in the first sentence thereof, the applicant has indicated the intent to dedicate a two acre civic/public safety use site to the Town of Round Hill.  I suggest that such provision be contained in a separate paragraph from the rest of this proffer, which deals with an annual contribution for fire and rescue purposes.

40. In further regard to proffer VI.A., I suggest that a timing mechanism be included to address when the civic use site will be provided.

41. In further regard to proffer VI.A., and the dedication of the civic use site, I question whether the County has any need for such site, as this site is located in the County, and may not be annexed by the Town.   I suggest that consideration be given to having an alternate provision by which the site may be dedicated to the County rather than the Town.

42. In further regard to proffer VI.A., I suggest that the provisions concerning a contribution towards the fire and rescue services be contained in a separate proffer VI.B.

43. In further regard to proffer VI.A., in the sixth line thereof, I suggest that the phrase “two (2)” be deleted, as it is confusing.

44. In further regard to proffer VI.A., in the tenth line thereof, I suggest that the word “voluntary” be changed to “volunteer”.

45. In further regard to proffer VI.A., in the twelfth line of the proffer, I suggest that the phrase “and be provided only to the remaining volunteer company” be added following the phrase “one-half”.

46. In regard to proffer VII., in the second line thereof, I suggest that the phrase “and/or” be changed to “and”.

47. In regard to proffer VIII., in the second line thereof, I suggest that the word “third” be changed to “other”.

48. In further regard to proffer VIII., in the fourth line thereof, I suggest that the phrase “undersigned is fully” be changed to “undersigned are fully”.

49. These proffers will need to be signed by all landowners, and be notarized, prior to the public hearing on this application before the Board of Supervisors.

50. In regard to the signature lines, I note that there is only one line provided, while five individuals have been identified in the preamble as the Owners.  Each of the identified individuals will need to sign the proffers.

51. In regard to the proposed modification to Sections 3-507(E) and 3-509(C), I suggest that it be clearly stated that the placement of the fifty foot buffer on the individual lots, rather than in common open space, will not allow for the encroachment of decks and accessory structures into the buffer.  I further suggest that notice of such restriction should be included in the sales literature for the development  and in the deeds of conveyance for the effected lots.

